issued, did testify as to what he observed.  In addition,

respondent's mine foreman, shift foreman, and clean-up
person all confirmed the presence of loose coal and float
coal dust in the cited area.  Although one witness may have
taken issue with whether or not the accumulations were
"dangerous," the fact is that the respondent has not rebutted
the fact that the cited conditions did in fact exist as
stated in the citation.  The detailed testimony provided
by Inspector Cunningham, including his measurements and
observations, are unrebutted and amply support the violation.

I conclude and find that the petitioner has established
the fact of violation by a preponderance of the credible
evidence adduced in this case.  I also find and conclude
that the extent of the accumulations supports a finding
that the cited coal accumulations in question were not the
result of any "instantaneous spillage," nor can I conclude
that the respondent has established that it was in the process
of correcting the conditions when the inspector arrived on
the scene.  To the contrary, I conclude and find that the
extensive nature of the cited conditions supports a conclusion
that they were permitted to accumulate, and existed at least
one prior shift.  Accordingly, the violation IS AFFIRMED.

Gravity

Although it is clear to me that the question as to
whether or not the cited accumulations constituted an
"imminent danger" is not an issue in this civil penalty case,
and that the validity of the Section 107 (a) Order is not per
se an issue, petitioner's counsel candidly conceded during
oral argument that it was altogether possible that Inspector
Ferguson issued the order to insure that the condition which
he observed were attended to promptly, and that he acted
to insure that the cited belt conveyor in question would not
be placed into operation until such time as the cited coal
accumulations were cleaned up and removed froiu the mine
(Tr. 92-93) .

In view of the fact that Inspector Ferguson did not
testify in this case, petitioner's counsel further candidly
conceded that the question as to whether or not the conveyor
belt in question was running or not running at the time the
order was issued is only critical insofar as the degree of
gravity is concerned (Tr. 93).  In this regard, counsel conceded
that Inspector Cunningham did not observe the belt running at
the time the violation was issued, and he stated that "at no
time through testimony did we1assert that the belt was running"
(Tr. 94).  He also conceded that any suggestion that the belt
in question was in fact "running in float coal dust" has not
been established as a fact through any credible testimony (Tr. 94

265ive replied that Mr. Cunningham
